1SLAM HUKUKUNDA ZiMMILERIN
HUKUKI STATULERI

Yard. Dog. Dr. Giilnihal BOZKURT*

SUMMARY

Statutory Position Of Dhimmis In Islamic Law

The object of this essay is to review the status in the structure of islamic

law of the “dhimmi”, aliens who by virtue of the “dhimmah® covenant were
allowed to live in territories of Islam.

Canonical arrangements on statuses of nonmoslems of biblical faiths
believers in the old and the new testamenis and in the plasms consenting to live
under the rule of Islam exist also in the Kuran.” Moreover, various dhimmah

covenants made by the Prophet himself and by k/zahp/zs constitute the fundaments
of dhimmah.

By these covenants the dhimmi obtained continual protection from the
khaliph. The dhimmi enjoyed asurance of life and property. They were not
coerced to convert from their religions. In distinction from subjects of Islam,
they had to pay jizya per capita and tribute on land. While fhey were free in
their faiths, in the practice of their rituals they were compelled to observe cer-
tain rules and in such maiters as attire, horseback rzdmg, use of weapons, elc.
they were subject to certain restrictions.

In the partice of their religious consuetudes in marriage, divorce, inheri-
tance and similar matters of private law the dhimm: were free. Nevertheless,
certain limitations did exist in regard to their relationships with moslems on
such issues,.in testimony and similar aspects of procedural law.

Imperatives of islamic criminal law had jurisdiction also on the dhim-
mi. It is indeed very interesting to note that in crimes of murder and assault
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the dhimmi were subject to qasas (lex talionis) without distinction from mos-
lem subjects. Likewise, the amount of compensation ruled them for injurious
offenses was the same as that awarded moslems, pari passu.

One of the most significant poinis of this essay is the approash of solu-
tion employed by islamic law towards resolving moslem-dhimmi conflicts.
Here, we are confronted with the “citizenship” concept of Islam. Seiting out
Jrom principles of international law cannot lead us to any sound conclusions.
The dhimmi were granted the use of their own canons alongside the islamic
law on the sole ground that they were not moslems. Rights of the dhimmi, the-
refore, were not an alien law in practice on territories of Islam, but a set of
canonical rules deemed naturally applicable to nonmoslems.

- GIRIS

Bu makalede zimmilerin miisliimanlarla ve birbirleriyle olan
iligkilerinin Islam hukuku tarafindan diizenlenigini inceleyecegiz.
Zimmilere bazan Islam hukuku, bazan da kendi dini hukuklari uy-
gulanmigtir. Her zimminin mensup oldugu dine goére tabi oldugu
" dini hukuk kurallari bellidir ve tamamen ayn incelemelerin konu-
larim tegkil ederler. Biz konuyu sadece Islam hukuku agisindan ele
alacak ve Islam hukukunda zimmilerin hukuki statiilerini belirle-
meye caligacagiz.

I. BOLUM
' GENEL OLARAK ZIMMILER

I- ZIMMI, ZIMMET KAVRAMLARI VE ZIMMET KU-
RUMUNUN HUKUKSAL DAYANAKLARI

Islam hukuku diinyadaki insanlart miisliimanlar ve miisliiman
olmayanlar olarak ikiye ayirir. Dar iil-Islam’daki tiim miisliiman-
lar dil, wk ayirimi yapilmaksizin Islam {immetinin iiyesi sayilarak
bir biitiin tegkil ederler. Hak ve borglar acisindan birbirlerine egittir-
ler. Islam topraklarinda Islam hukukuna tiimiiyle uymak zorunda-
dirlar. '

Miisliman olmayanlar ise dinlerine ve miisliimanlarla olan po-
litik iligkilerine gére iki acidan tasnife tabi tutulabilirler. 11k tasnife

























































































































